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VOTER LIST MAINTENANCE
AND WRONGFUL CHALLENGES
TO VOTER ELIGIBILITY

« States should ensure eligible voters can be added to state registration
databases with fair, effective and uniform standards, and should only
remove voters in compliance with the National Voter Registration Act
and other applicable laws.

« Only election officials should be able to challenge the eligibility of a
voter.

« When a voter is challenged, the burden of proof should fall on the
challenger with a specific and timely adjudication process.

ligible Americans should not have to overcome burdensome

barriers to cast their ballots. Unfortunately, voters in recent

elections have encountered wrongful challenges and intim-

idation, particularly in key battleground states and targeted
counties. Voters have faced misguided attacks on their eligibility both
before Election Day through improper voter list purges and also on
Election Day through voter challenges, often targeted at voters of color
Unwarranted challenges to voters’ eligibility can result in eligible voters
being kicked oft voter rolls and lead to problems at the polls for everyone
seeking to cast a ballot by depleting resources, distracting election admin-
istrators and leading to longer lines for voters. Such activities present a
real danger to the fair administration of elections and to the fundamental
freedom to vote.

Maintaining up-to-date voter registration rolls is important to ensure
an accurate list of eligible voters. When done properly, list maintenance
procedures remove dead or ineligible voters from the voter rolls in com-
pliance with federal law. However, sometimes purges of voter rolls are
done in a way that targets certain populations and endangers the voting
rights of our fellow Americans.

In 2012, Florida, for example, the governor and secretary used motor
vehicle databases to compile lists of voters that allegedly might be
non-citizens, and threatened to remove them from the rolls unless they
could prove their citizenship. But these lists were criticized for having
“limited and often-outdated citizenship information that carried a high
risk of making lawful voters look like noncitizens.”* Initially the list had
over 180,000 voters, and 87 percent of those targeted to have their regis-
trations cancelled were people of color. Florida’s county election super-
visors were alarmed by the unreliable data used by the state, and refused
to move forward with the purge. The Department of Justice filed suit to
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block the purge as violating federal law.> A federal judge refused to block
the purge, however.?

Also in 2012, in North Carolina a group called the Voter Integrity
Project challenged thousands of voter registrations, claiming the people
were dead. However, the election officials had to throw out many of the
challenges because of the flawed data-matching practices used to generate
the list. And hundreds of eligible, registered, North Carolina voters had to
prove to the Board of Elections that they were still alive.*

Texas election officials were reported to have “repeatedly and mistaken-
ly matched active longtime Texas voters to deceased strangers across the
country . .. in an error-ridden effort to purge dead voters just weeks before
the presidential election,” in 2012.5 Voters in legislative districts across
Texas with heavy concentrations of Hispanics or African-Americans were
more often targeted in that flawed purge effort, according to the Chroni-
cle’s analysis of more than 68,000 voters identified as possibly dead.®

In conjunction with improper list purges, in recent years private groups
have also increasingly attempted to police voter registrations. These activ-
ists have taken it upon themselves to challenge the validity of voter reg-
istrations, both before and on Election Day. State and nongovernmental
challenges to voter registrations are on the rise and too often are based on
faulty data. One method often used is called “voter caging” Voter caging
is the practice of sending non-forwardable mail to registered voters and
using any returned mail as the basis for building lists of voters to chal-
lenge.”

There are real consequences when purges and mass challenges succeed
in throwing thousands of eligible voters off the voter rolls. In 2004, the
Ohio Republican Party challenged 35,000 newly registered voters just two
weeks before the election.® Most of those voters lived in urban, Demo-
cratic-leaning neighborhoods. The 35,000 names were identified through
a classic caging operation with undelivered mail used as the basis of the
challenge. Two voters and the Ohio Democratic Party filed suit, and the
court stopped the purge, finding that the voters’ constitutional rights were
endangered by the last minute challenges.

To protect the freedom to vote, voter eligibility should be challenged
only under strictly defined circumstances and only by trained election offi-
cials. Yet, 39 states currently allow private citizens to challenge prospective
voters in person on Election Day.® Of these states, only 15 require polling
place challengers to provide some documentation in support of the claim
that the challenged voter is ineligible.’® Twenty-eight states allow private
citizens to challenge registered voters before an election.* Of these states,
only eight require challengers to produce any initial documentary evi-
dence of a voter’s ineligibility beyond a brief written statement that alleges
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disqualifying characteristics.'?

The best state practices protect against unwarranted voter
challenges. Alabama, Kansas, Oklahoma, and Wyoming all pro-
hibit private citizens from challenging voters.’* Among the states
that do allow private citizens to challenge voters, the best prac-
tices limit the circumstances in which a challenge can be issued,
require some form of proof that the potential voter is ineligible
to vote, and require decisions on eligibility to be made by trained
officials.

For example, Kentucky only allows elections officials and
designated individuals to challenge a voter.'* In addition, chal-
lengers must attend training and if they violate election laws,
they may be required to leave the polling place and be prohibited
from serving as challengers for five years. Challengers must sign
an oath that states the reason for the challenge and the oath is
then forwarded to the state and county attorney to determine
whether anyone has voted illegally. Challenged voters can still
cast a regular ballot if they sign a written oath that attests to their
qualifications.

Only a registered voter that has been designated by the chair
of the county committee of a political party named on the ballot
may challenge a voter’s identity or qualification in Missouri.'s

Because Ohio experienced serious difficulties with challenges
at the polls in 2004, it implemented a series of amendments to
its procedures, including requiring that any challenge to a vot-
er’s eligibility must be made at least 20 days prior to an election,
requiring a hearing before canceling a voter’s registration, and
granting election boards discretion over whether challenges are
“facially sufficient” enough to hold a hearing in the first place.’s
Moreover, returned mail and evidence from foreclosure proceed-
ings are insufficient by themselves to warrant a challenge. Only
election officials may challenge a voter on Election Day.'”

Colorado law has some excellent provisions protecting voters
from having their registrations improperly challenged. For
example, it requires the challenge to be in writing accompanied
by documentary evidence. Although Colorado allows individual
voters to be challenged at the polls on Election Day, pre-Elec-
tion Day challenges must be made 60 days before an election.®
Hearings are also required, which provides important protec-
tions for challenged voters.'® Critically, the challenger is required
to appear and bears the burden of proving the allegations in
the written challenge.>* In Colorado, if voters are challenged on
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Election Day then they have the right to vote a regular ballot after signing
an affidavit.>!

Nevada generally does a good job of protecting voters from improper
pre-Election Day challenges.?>> In Nevada, a voter may only challenge the
registration status of another voter registered in the same precinct, which
protects against widespread voter challenge campaigns.?* Challenges must
be made in writing, signed by the challenger, and must include grounds
for the challenge based on the challengers personal knowledge.>* Nevada’s
protections could be improved by requiring that the statements be made
under oath and subject to penalties.

POLICY RECOMMENDATIONS

Voter Registration Database Maintenance

States and localities should ensure that their voter registration databas-
es:

« Comply with the NVRA when maintaining voter registration lists,
including the requirement that voters be kept on “inactive” status on the
rolls for two federal election cycles.

« Use fair, effective, uniform, statewide matching protocols.

« States should not impose exact match standards, but rather employ
substantial match standards.

« Ensure transparency about the process used for matching.

« Do not remove voters without verification, notification to the voter, and
an opportunity for the voter to contest the removal.

« Provide access to confirm registration by phone or on the Internet.

« Ensure integrity of database technology.

« Do not reject registration on the basis of a mismatch with Social
Security.

« Do not use Department of Motor Vehicle databases for citizenship
verification.

Voter Challenges on and before Election Day

States and the federal government should work together to establish
fair, uniform, and transparent standards and procedures for voter eligibil-
ity challenges. The guidelines should include stringent requirements on
when a challenge can be made, only allow certain trained individuals, not
any private citizen, to challenge a voter’s eligibility, and documentation or
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other proof that challenges the eligibility of a voter. In addition:

Only election officials should be able to challenge the eligibility
of a registered voter on Election Day.

The challenger must retain the burden of proof to show by
clear and convincing evidence that the registered voter is no
longer eligible to vote.

The challenger must provide documentary evidence supporting
the specific grounds for the voter challenge.

Challenges must be based on personal knowledge of the facts
upon which the challenge is being made, and the challenger
must sign an oath under penalty of perjury.

Challenges must be in writing and include the basis for the
challenge and the facts supporting the challenge.

The grounds for challenge should be limited to citizenship,
residency, identity, and age.

Making frivolous challenges should be a misdemeanor.
Jurisdictions should require a preliminary review of challenges
to determine if the challenge has merit, before notifying

the challenged voter. There must be sufficient grounds for a
challenge before a registered voter is inconvenienced.
Returned mail should not be considered prima facie evidence
to sustain a challenge.

A hearing must be held before a challenged registered voter is
stricken from the voter rolls.

States must also establish fair, uniform, and transparent
standards and procedures standards for adjudication of
challenges.

The burden of proof should fall on the challenger to prove a
challenge is valid.

States should also detail what forms of evidence are required to
sustain a successful challenge and specifically exclude returned
mail and evidence that a voter’s home is in foreclosure should
be considered sufficient.

Jurisdictions should require challenges to be filed within a
specific period of time before an election, which should be at
least 60 or more days before an election.

Filing frivolous challenges should be made a misdemeanor.>s
Jurisdictions should consider requiring “preliminary” reviews
of challenges to determine if the challenge is plausible before a
hearing is held. H
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